SNONIOH £

(56-62) Proposals to Amend the Code, and Report of Subcommittee 3B on Retroactivity of
Lectotypification and Illegitimacy

Author(s): C. Jeffrey

Reviewed work(s):

Source: Taxon, Vol. 41, No. 1 (Feb., 1992), pp. 151-157

Published by: International Association for Plant Taxonomy (IAPT)

Stable URL: http://www.|stor.org/stable/1222513

Accessed: 22/06/2012 02:02

Y our use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at
http://www.jstor.org/page/info/about/policies/terms.jsp

JSTOR is anot-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of
content in atrusted digital archive. We use information technology and tools to increase productivity and facilitate new forms
of scholarship. For more information about JSTOR, please contact support@jstor.org.

International Association for Plant Taxonomy (IAPT) is collaborating with JSTOR to digitize, preserve and
extend access to Taxon.

http://www.jstor.org


http://www.jstor.org/action/showPublisher?publisherCode=iapt
http://www.jstor.org/stable/1222513?origin=JSTOR-pdf
http://www.jstor.org/page/info/about/policies/terms.jsp

FEBRUARY 1992 151

PROPOSALS TO AMEND THE CODE

Edited by Dan H. Nicolson!

Announcement

The deadline for submitting proposals to amend the Code has been postponed to 30
June 1992. Note that this is an absolute last limit by when proposals must have
reached the nomenclature editor, and proposals received after that date will be
irredeemably discarded. The original deadline (announced Taxon 38: 474. 1989) was
November 1991. The extension was made possible by the new Taxon production pro-
cedures that began in 1991, as well as the willingness of the Associate Editor and the
Rappoteur-General to cope. Authors of proposals must comply with the regulations
for amendment proposals (ibid.), especially the limiting of the rationale for the pro-
posal(s) to no more than 1/2 page (c. 375 words). — [DHN].

(56-62) Proposals to amend the Code, and report of Subcommittee 3B on retroactivity
of lectotypification and illegitimacy

Mandate & membership

At the Berlin Congress 1987, Art. 63 Prop. A (Taxon 36: 232. 1987) was accepted
(Englera 9: 137-138. 1989) and established the mandate of this Subcommittee of the
Special Committee on Lectotypification to (1) study retroactivity of lectotypification
in relation to superfluity and illegitimacy and (2) review the whole concept of
illegitimacy in relation to nomenclatural stability.

The following proposals were rejected and referred to the Committee for considera-
tion by this Subcommittee: (1) Art. 7 Prop. C (Taxon 36: 189. 1987; Englera 9: 41-42.
1989); (2) Art. 7 Prop. G (Taxon 36: 190. 1987; Englera 9: 43-45 & 212-213. 1989); (3)
new proposal from the floor (Zijlstra, Englera 9: 212-213. 1989); and (4) Art. 63 Prop.
D (Taxon 36: 232. 1987; Englera 9: 139-141. 1989).

The Subcommittee considered six questions: (1) Is lectotypification (and
neotypification) to be retroactive or non-retroactive? (2) Is the concept of
legitimacy/illegitimacy to be retained in the Code? (3) Is the concept of superfluity to
be retained in the Code? (4) If the concept of superfluity is to be retained, is its opera-
tion in the rejection of names as illegitimate or not validly published to be further
restricted in some way? (5) If its operation is to be so restricted, in what ways should it
be restricted? (6) Is the concept of taxonomic superfluity necessary and helpful in so
doing?

Voting members were: P. F. Cannon (IMI), V. Demoulin (LG), F. R. Fosberg (US),
P. Isoviita (H - Convenor), C. E. Jarvis (BM), C. Jeffrey (K - Secretary), N. P. Taylor
(K), D. O. Wijnands (WAG), and G. Zijlstra (U). Ex officio members, W. Greuter (B)
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and D. H. Nicolson (US), and correspondents, R. K. Brummitt (K) and J. McNeill
(TRT), also received copies of the Secretary’s mailings.

Proceedings

The proceedings of the Subcommittee comprise 114 pages circulated by the Secretary
and a greater amount of individual correspondence.

The work of the Subcommittee began with exploration of its remit and a circular by
the Convenor. The Secretary circulated a draft considering the Code as a whole with a
memo summarizing the debate and suggesting a possible course of action. As
phycology and palaeobotany were without representation on the Subcommittee, he
sought information on typification practice from phycologists (Compeére, Parkinson,
Prud’homme van Reine and Silva) and palaeobotanists (Chaloner and Traverse). He
also discussed how the proposals of Special Subcommittee 6B (Greuter, Taxon 40:
669-677. 1991) for lists of nomenclaturally protected names might relate to the work
of the Subcommittee. Three main points emerged.

Nomenclatural acts depending upon the type of a name being known are essentially
uninterpretable prior to lectotypification unless lectotypification be considered
retroactive. General non-retroactivity would result in impossible practical difficulties
with, e.g., the concepts of autonymy, orthographic variation, homonymy, superfluity
and validity of publication, and represent a partial return to the circumscription
method. Also, a de facto objective basis for the descriptive matter validating the
publication of a name must have existed at the time of that valid publication. Retroac-
tivity has always been generally accepted in phycology and widely so in other areas of
systematics. The strict application of pre-Berlin Art. 63 would cause the rejection, by
way of retroactivity, automatic typification, superfluity and illegitimacy, of otherwise
acceptable and needed names and consequently the otherwise needless creation of
replacement names.

The Rauschert amendment (Taxon 34: 721-726. 1985) to Art. 63.1 (Prop. B, Taxon
36: 232. 1987) was intended to limit these problems. In practice it does not do so in a
workable manner, as it is not always possible to ascertain whether all the syntypes of a
previously validly published name are definitely included within the taxon to which
the new name is applied. Moreover, different concepts of “syntype” are current, from
“strict” (Art. 7.7) to “wide” (e.g., as in McVaugh & al., Regn. Veg. 56: 25. 1964). A
greater degree of subjectivity and therefore increased possibility of conflicting inter-
pretation in the application of the Article has been introduced. A great number of
names previously rejected and automatically typified must again be taken into con-
sideration, typified and applied accordingly. General non-retroactivity would also
have this destabilizing effect in reviving names formerly rejected on the assumption of
retroactivity, and conflict with the provisions of Arts. 10.1, 14, 51.1, 52.1, 53.1, and 75
Note 1.

Whether retroactive or not, lectotypification is inevitably potentially destabilizing,
and provisions are needed to ensure that this potential is minimized. The same applies
to neotypification. A radical view held that the effecting of nomenclatural acts, and
the stability of nomenclature, could both be better served by the establishment of lec-
totypification as retroactive and the abolition of superfluity and illegitimacy/legiti-
macy. A less radical suggestion was the exemption of algae and fungi from the provi-
sions of Art. 63 (though unfortunately no specific proposal to do so was made), while
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more conservative approaches favoured a return to the pre-Berlin wording of Art. 63,
or the adoption of the approach of the original proposals G (Art. 7) and D (Art. 63).

In a circular to members, the Secretary set out the consequent proposals for its con-
sideration, discussed below. Committee votes, omitting abstentions, are added paren-
thetically (approve : reject).

An illegitimate name cannot: (1) be adopted as the correct name of a taxon (Arts.
6.5, 11.2, 11.3); (2) be a basionym (Arts. 11.3, 49.1); (3) have, if a generic name, the
name of a family or subordinate taxon of a family formed from it, unless either the
generic name or the name of the higher taxon itself be conserved (Arts. 18.1, 19.1); (4)
have, if a family name, the name of an order or suborder taken from it (Art. 17.1); (5)
form autonyms (Arts. 19.3, 22.1, 26.1). If these conditions applied to the normal unfet-
tered operation of priority and typification then the removal of the concept of
legitimacy/illegitimacy should be possible.

The problems of homonymy could be covered if the heterotypic reuse of a name
were rejected as incorrect. A proposal (1:5) was made to amend Arts. 64.1 and 64.2
accordingly.

The problems of nomenclatural superfluity could be removed by the deletion of Art.
7.13 and the whole of Art. 63 and proposals for so doing (2:4; 1:5) were made. If the
adoption of lists of nomenclaturally protected names at generic and specific ranks
and a freeing of restraint on the conservation procedure, or just one of these, were
adopted at Tokyo, then it might be simplest to delete Article 63 and allow these new
procedures to ensure stabilization. Proposals to amend Art. 14.1 (56) (4:2) and Art.
14.2 (57) (4:2) to extend the possibility for proposal for conservation to any name at
any rank up to and including that of family were therefore suggested. Another possi-
ble safeguard against the generation of instability by the abolition of the article would
be to list as rejected such names as had been considered and rejected during the period
of its operation. A proposal for the establishment of such a list (1:5) was made.

The problem of illegitimate names in the higher ranks could be dealt with by suitable
amendment of Art. 18.3 and alternative proposals (both, 1:5) to do so were accor-
dingly made.

To eliminate the legitimacy/illegitimacy concept, proposals to amend Art. 6.3 (1:5)
and Art. 6.5 (1:5) accordingly and to delete Art. 6.4 (1:4) were made.

At Berlin Proposal D on Art. 63 was originally linked with Proposal G on Art. 7.
This proposal addressed the conflict between (pre-Berlin) 63.1 and 7.11 (now 7.13), in
that a name could be nomenclaturally superfluous and illegitimate under 63.1 yet not
a nomenclatural synonym under 7.13. This could be resolved by the deletion of the last
clause of Art. 7.13 and a proposal to do so (2:4) was made accordingly. This proposal
would have been a reinforcement of the obligatory “mistypification” under Art. 63.1
which many members of the Subcommittee alluded to as one of the most objec-
tionable features of Art. 63.

A return to the pre-Berlin wording of Art. 63.1 was supported (59) (4:2). This rever-
sion, while it might eliminate the problems created by the “all syntypes” wording of
the present article, (cf. Arts. 7.11 & 63.1), would do nothing to remove the other con-
flicts remaining even if the amendment proposed for Art. 7.13 were accepted along
with it. What is more, it would recreate the situation which led to the proposal of the
Rauschert amendment in the first place, doing nothing to meet the objections of many
cryptogamists to the whole import of the article.

These objections could be partly met by combining this proposal with the original
Berlin proposals 7 G and 63 D. These sought to distinguish between taxonomic
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(heterotypic, non-illegitimate) and nomenclatural (homotypic, illegitimate)
superfluity, and may be seen as a logical extension of Art. 63.3. They were thus an
attempt to get away from the forced “mistypification” imposed by Articles 7.13 and
63.1 and eliminate the conflict between 63.1 and the then 7.7 and 10.4. Proposals to
amend Art. 7.13 and the related Examples of Art. 63 (58) (4:1), 63.1 (2:3) and 63.3 (2:4)
and its Examples (2:4) accordingly were therefore made. The first was designed to
remove from the Code the anomaly under the present Art. 7.13 by which a name can
be nomenclaturally superfluous yet heterotypic with respect to the name causing
superfluity, and resolve such conflicts between Arts. 7.13 and 63.1 as cases of true
(homotypic) nomenclatural superfluity.

Proposals to amend Art. 8 to establish lectotypification (60) (6:0) and by analogy
neotypification (61) (5:1) as retroactive were made. The difficulty with autonyms that
prompted the Berlin proposal C to Art. 7 was addressed by a pair of alternative pro-
posals (1:5 and 3:3) adding to Art. 32 a provision that a name was to be regarded as
validly published if it were heterotypic with the autonym that ought to have been
adopted under Art. 63.1, and by a proposal (3:3) to amend Art. 63.3 to make such a
name legitimate.

Regarding the two latter proposals, doubt was cast on the assumption that their
consequences would be solely stabilizing if the typification of all the substitute names
involved had to be reconsidered (for example, in the Index muscorum there must be
hundreds of subdivisional and infraspecific names automatically attributed to the
categories of “nom. illeg. incl. typ. — lectot. gen. — spec’).

A proposal (62) (5:1) that the nomenclatural acts listing a name in any of the appen-
dices of the Code be explicitly stated as retroactive in Art. 11, its logical corollary to
delete the last six words of Art. 6.4 (2:4), and a pair of alternative proposals (1:4, 3:2)
to give as examples Hiptage Gaertner and Leccinum S. F. Gray were made.

Other safeguards against the potential destabilizing effects of lecto-
/neotypifica-tion were considered. Proposals were made to make lectotypification
and neotypification under Art. 7 explicitly discretionary (2:3), to recommend that
typification should not be done solely to assign an application to a previously unap-
plied or doubtfully applicable name (3:2), to establish a list of rejected nomina dubia
(2:2) and to replace the last “must” by “should” in Arts. 52.1 (3:2) and 53.1 (3:2).

The need for further guidance in interpreting past nomenclatural acts as acts of lec-
totypification or neotypification, and for a tightening of what may in future be
regarded as acts of lecto-/neotypification, was considered. Proposals were made to
clarify Art. 7.16 and Ex. 4 by rewording to eliminate the word “context” (2:3, 1:4), to
define rigorously a past act of lecto-/neotypification (4:1), to permit a strict “residue”
typification (3:2), to require in future the use of the terms “lectotypus” and
“neotypus” or modern equivalents (5:0), to incorporate into Art. 7 a guiding principle
— correspondence with the validating descriptive matter — for lectotypification (2:3),
to consider errors of citation and wrong use of terms (4:1, 4:0) in Art. 8, and to add to
Art. 37 a provision precluding the subsequent designation of a neotype from
validating the publication of a name invalidly published because of the failure of the
author(s) to satisfy the requirements of Arts. 9.5 and 37.1 (2:3), with an Example (2:3).

With respect to types in the supraspecific categories, proposals were put before the
Subcommittee to restrict the syntypes of names with a binomial type element to types
of names of accepted species only (1:4), to define indication of the holotype similarly
(0:5), to introduce the terms homotype and heterotype to denote species including
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non-binomial type elements (1:4), and to replace “designation” by “indication” in Art.
10.1 (3:2).

Finally, the deficiency in the definition of “type” in Art. 7.2, considered by the
Secretary as the root cause of the problems with which the Subcommittee was con-
cerned, was dealt with by a proposal (2:3) to amend Art. 7.2 to define a type in terms
of its being the empirical base of the descriptive matter validating the publication of a
name.

Responses included a request for information on the number of cases that would be
involved in the lists proposed for names treated under Art. 63. The Secretary under-
took an analysis of 1296 generic and 939 specific angiosperm names. Of the generic
names 11.4 % and of the specific names 3.3 % were found to have been rejected as
superfluous under Art. 63. On the assumption that there are 65,000 generic names and
1.5 million specific names, this would give 7,400 and 50,000 cases respectively. Assum-
ing (generously) that the entire plant (in the sense of the Code) kingdom were revised
once every 100 years, this would give an average annual case-load, if each name had to
be considered separately, of 74 and 500 cases. These numbers compare with about
1300 currently listed nomina generica conservanda.

Gams reported to the Secretary on discussion in the Committee for Fungi & Lichens
of suggested proposals aimed at helping mycologists threatened by old names not in
use and now becoming available, and he personally proposed to place restrictions on
the neotypification of certain dubious and unapplied fungal names; the Subcommit-
tee’s opinion on this was divided (2:2).

Conclusions

Opinion remained divided in the Subcommittee on most issues but a degree of con-
sensus was reached on five conclusions: (1) typification must be retroactive; (2) con-
cepts of illegitimacy/legitimacy and nomenclatural superfluity should remain in the
Code; (3) operation of superfluity in the rejection of names should not be further
restricted; (4) the effort to restrict it by the Rauschert amendment to Art. 63.1,
accepted at the Berlin Congress, made that article unworkable; and (5) avoidance of
name-changes through the operation of superfluity might best be achieved by way of
conservation and rejection.

A proposal was considered accepted by the Subcommittee if it received a two-thirds
majority in the Subcommittee of those actually voting on the proposal (Taxon 37: 442.
1988). [Zijlstra abstained from voting on 21 of the proposals, which she considered
“beyond the subject of Subcomm. 3B”.]

The following seven accepted proposals (the numbers of which are highlighted in
bold in the preceding text) are therefore put forward by the Subcommittee as a whole.
Four other proposals with a favourable vote, that concern lecto-/neotypification
requirements in Art. 7, were also voted on by Subcommittee 3A, and to avoid duplica-
tion they will appear, as is more appropriate, in that Subcommittee’s report.

(56) In Art. 14.1, delete “nomenclature of families, genera and species” and substitute
“nomenclature of taxa of the rank of family and below” (4:2)

This would allow for conservation proposals at subordinate ranks, which are unlikely
to be numerous but which would occasionally be desirable.
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(57) Delete the second sentence in Art. 14.2 (4:2)

This would allow any species name to be proposed for conservation, a measure essen-
tial to the package of proposals here made, but one likely to be much less demanding
of time than the preparation of complete and accurate lists of nomenclaturally pro-
tected names at the specific rank.

Proposal (16) (Reveal, Taxon 40: 142. 1991) for widening the powers of rejection
under Art. 69 is, as its author says, “tantamount to conservation at all ranks” and thus
comparable to proposals (56) and (57) put forward here. Unlike those, however, it
could not save a name which would have to be rejected as superfluous and illegitimate,
and was not proposable for conservation with a conserved type under the present
rules, if the older name causing the superfluity were itself required for use, or were
itself already a rejected earlier homonym of a conserved name. The proposals should
be considered as complementing one another, and it would make for flexibility to have
both the conservation and rejection options available.

(58) Amend Art. 713 to read as follows (and insert “nomenclaturally” before
“superfluous” in Art. 63 Ex. 1,2 and 4) (4:1):

“7.13. A name which was nomenclaturally superfluous when published and therefore
illegitimate under Art. 63.1 is automatically typified by the type of the name which
ought to have been adopted under the rules. Automatic typification does not apply to
names sanctioned under Art. 13.1(d)?

This would remove from the Code the anomaly under the present Art. 7.13 by which
a name can be nomenclaturally superfluous yet heterotypic with respect to the name
causing superfluity. It would resolve such conflicts between Arts. 7.13 and 63.1 as
cases of true (homotypic) nomenclatural superfluity.

Proposed alternative resolutions of this conflict, to make such names legitimate but
incorrect when published under Art. 63.3, were not supported by the Subcommittee.

(59) In Art. 63.1, delete “definitely included ... designated lectotype” and substitute
“included the type”; and delete Art. 63. Note 2 (4:2)

This would be a reversion to the pre-Berlin wording of the article.

(60) Add a new provision after Art. 8.3, as follows (6:0):

“8.3bis. An act of lectotypification is retroactive unless and until superseded?’

(61) Add a new provision after Art. 8.5, as follows (5:1):

“8.5bis. An act of neotypification is to be treated as retroactive unless and until
superseded?”

Doubt was expressed in the Subcommittee as to the appropriateness of Article 8 as
the repository for the two proposed new provisions. This is a matter that might be
referred to the Editorial Committee if the proposals be accepted.

(62) Add a new provision at the end of Art. 11, as follows (5:1):

“11.5. The nomenclatural acts listing a name in any of the [listing] Appendices of the
Code are retroactive unless and until superseded (but see Art. 14.9)”
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The Editorial Committee will need to replace “any of the [listing]” before “Appen-
dices” with the actual numbers of such appendices as may be relevant if this proposal
be accepted.

The comment was made that this was one of the logical consequences of retroac-
tivity, and that it followed that superfluous substitute names given to listed nomina
ambigua (and nomina dubia, nomina totaliter rejecta et rejicienda, if the correspon-
ding proposals had been accepted) would become legitimate (unless illegitimate for
some other reason), which possibly would be dangerous.

There is also a difficulty in that the Subcommittee, while approving this proposal,
rejected (2:4) a draft proposal to modify Art. 6.4 by deleting the last six words. Its
acceptance is surely a logical corollary of the acceptance of this present proposal, and
a matter for the Editorial Committee.
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